
External Agency Agreement

Contract for Services With Personnel

Whereas, the Trustees of Indiana University, a body politic created and existing under the laws of the state of Indiana (“IU”) and the [name and address of the external agency], (“Agency”), wish to assist each other in pursuing joint educational goals, and

Whereas Agency’s mission and purpose is [briefly state the mission of the agency] and such mission and purpose directly relates to and supports the IU mission of teaching, research, and public service, by [briefly state the manner in which Agency activities support the IU mission], and
Whereas IU is willing to provide this Contract for Services to assist Agency in the endeavor of its business on terms and conditions hereinafter set forth;

Now therefore, it is mutually agreed as follows:

Budgetary and Fiscal Responsibilities

1. REPRESENTATIVES:  Agency and IU shall designate a representative to be responsible for the fiscal matters of this contract.  The person designated as representative for each party shall continue in that capacity until such time as the other party is notified in writing that a change has been made.  The primary 
External Agency Representative is [name, position/title with Agency], the primary IU Representative is [name, position/title with IU], and the Fiscal Officer for the Agency account on the IU general ledger is [name, position/title with IU]. The Fiscal Officer and IU Representative for the Agency account on the IU general ledger must be IU employees.  
2. GENERAL LEDGER ACCOUNTS:  IU shall establish a general ledger account in the KUALI Financial System (“KFS”) for Agency upon request by the External Agency representative and approval by the Fiscal Officer.  The request document shall be accompanied by a budget for the contract for services to be established.  The request document will name the Fiscal Officer for the account, who will be responsible for approving KFS documents on the account and the IU Representative, who will be account supervisor on the account.
3. ADDITIONAL ACCOUNTS:  From time to time, as the need arises, other accounts may be established in the external agency fund group of IU for use by Agency.  These accounts shall be established by following the same process that is required in Policy VI-90 to establish an external agency relationship with IU.
4. BUDGETS:  An annual budget for each general ledger account that is authorized under this Contract for Services will be submitted, in conjunction with the annual campus and university budgeting process.  The budget will conform to IU budget guidelines and instructions, and will be submitted no later than May 1 of each year or sooner if requested by IU.  Budgets shall be initiated by the Agency Fiscal Officer and approved by the IU Representative, the External Agency Representative and the Campus Vice Chancellor, Vice Provost, or Vice President, as appropriate.  A copy of the budget will be provided to the Office of the Treasurer after it is approved by the campus.  
5. CASH BALANCES:  At the time the account is established, an amount equal to two-twelfths of the annual budget shall be advanced by Agency and deposited into said account.  The cash advance shall be reviewed annually at the time of the annual budget submission noted in item #4 above, or more frequently if substantial changes in the rate of expenditures occur. Any updated cash balance requirement shall be determined by adding all expenditures for the trailing six month period, dividing by six and multiplying by two.   The sufficiency of the cash balance will be monitored on a quarterly basis by the Office of the Treasurer. Noncompliance with the foregoing may be cause for termination of this contract.  
6. INTEREST CHARGE ON OVERDRAFT:   At the end of each month, any account established by Agency that is in a cash overdraft shall be subject to an interest charge as assessed against similar IU accounts.  The interest rate shall be based on the rate earned on the IU investment portfolio in the prior month.
7. OPERATING STATEMENTS:  IU shall furnish Agency a Monthly Operating Statement in electronic form, or an equivalent substitute, for each account established under this agreement, as soon as practical after the end of the month.
8. TIMELY REIMBURSEMENT:  Agency shall deliver funds to cover all anticipated expenditures that will occur on the IU general ledger account not later than the 1st day of the month that such expenditures are expected to occur. 
Agency Personnel

9. PERSONNEL PROVIDED:  IU shall provide personnel to perform contract services required by Agency.  IU policies and procedures, actions of the Trustees of Indiana University, union agreements, and any and all other IU employment-related practices will apply to the associated IU personnel who provide services for the Agency. Such personnel will be considered employed by IU, and not by the Agency in any manner.  Accordingly, they will be entitled to all benefits provided to IU employees in their classification and subject to all policies and procedures pertaining to IU employees.  The Agency understands and agrees that personnel paid through the external agency FIS account are covered by IU policies and procedures, specifically University Human Resources policies and procedures located at http://www.iu.edu/~uhrs/policies/index.htm.
Provision of Services

10. ADMINISTRATIVE SERVICES:  IU may, at its discretion, provide services including normal purchasing, accounting, treasury operations, travel, telephone, and central stores for Agency that are available for other IU accounts as requested by the Agency Fiscal Officer, on the account(s) established under this agreement.
11. IU POLICIES:  All services performed by IU for Agency shall be in accordance with the established policies and procedures of IU.
12. REVENUE PROCESSING:    If the Agency will be processing revenue by any means, they will need to ensure that they are complying with IU revenue processing policies and procedures and with the then-current State and Federal regulations regarding data security, which includes compliance with Payment Card Industry Data Security Standards (PCI DSS) and any applicable laws.  In addition, if electronic payments (including credit and/or debit card transactions) will be processed on IU premises or through the use of IU accounts or technology resources, the Agency must first be approved to do so by the Office of the Treasurer-Treasury Operations to ensure compliance with PCI DSS.  Further, the Agency is required at the time of the Agency Agreement to make one of the following certifications [check one]:

· Revenue Will be Processed:   Revenue, including any credit or debit card transactions, is being processed using IU accounts or technology resources including IU information technology and communication systems.  Such revenue processing is in compliance with IU revenue processing policies and procedures.    Approval to process credit and/or debit card transactions has been received from the Office of the Treasurer – Treasury Operations and all such credit card transactions are PCI DSS compliant.

· Revenue Will Not Be Processed:  No revenue, including credit or debit card transactions, will be processed using IU accounts or technology resources, including IU information technology and communication systems.  Please note that receipt of funds from the Agency into the IU general ledger account via bank wire, ACH, or check does not constitute processing revenue.

13. INFORMATION TECHNOLOGY:  IU may establish or provide data networking, access to the Internet, or computer accounts including email for Agency personnel upon request by the External Agency Representative and with approval by the Fiscal Officer and the Office of the Vice President for Information Technology. Such access and/or accounts will require payment of fees as specified in the rates for Information Technology, found at http://www.uits.iu.edu/page/apjw.  Additional networking or technology support needs that are not addressed within the above rate sheet will be charged to and payable by the Agency at a rate established on an individual basis by the Office of the Vice President for Information Technology. The Agency shall name an information technology professional (“IT Professional”) to serve as the functional unit technician, per policy IT-12.  The IT Professional will be responsible for ensuring that all use of information technology by the Agency follows IU information technology security and other applicable policies. These policies are located at http://informationpolicy.iu.edu/policies/. The IT Professional will also be responsible for promptly alerting IU to any departure of Agency personnel from the Agency so that computing accounts for such individuals may be terminated.  The IT Professional will also be responsible for insuring that standard IT security measures as required by IT policy are carried out, including but not limited to active patch management controls, performance of server vulnerability scans, compliance with the rule of least privilege, conducting critical data scans, and log monitoring to detect suspicious activity.  Information technology access and/or accounts are terminable at will and in no event shall the access and/or accounts be extended beyond the time period of this contract. Any IU technology resources (e.g. internet access, cabling, etc.) used in connection with the processing of payment cards (debit and credit cards) must also be approved by the Office of the Treasurer-Treasury Operations, in conjunction with the Office of Information & Infrastructure Assurance, prior to activation to ensure compliance with the then-current Payment Card Industry Data Security Standards (PCI DSS) and any applicable laws.
14. SPACE:  Any space belonging to IU that is occupied and used by agency shall be the subject of a separate rental or occupancy agreement as prescribed by the appropriate campus office of space management.  Such agreements, or waiver of this requirement, must be entered into with the appropriate campus office of space or facilities management prior to execution of this agency agreement and must accompany this agency agreement.  Agency will provide access to any such space that it occupies to IU representatives, after reasonable notice is provided to Agency by IU, for purposes that include but are not limited to conducting fire-safety inspections.
15. ADMINISTRATIVE FEE:  On a monthly basis, in addition to the direct cost reimbursement, the Agency shall pay IU an administrative fee based on the total expenditures charged to the account.  The rate at which the fee shall be assessed will be the same fee rate as the one computed by the University Budget Office for all external agency agreements.  This fee rate is subject to annual adjustments.
Audits, Compliance, and Records

16. AVAILABILITY OF RECORDS:  IU shall make its records on Agency accounts available during normal business hours to the Agency designated representative or to auditors designated by Agency for a period of three (3) years after the close of an account unless notified otherwise by Agency.
17. DISALLOWANCES:  Agency shall be responsible for any disallowances occurring from third party audits on said accounts.
18. IU INTERNAL AUDITING:  IU shall have the authority to have its Internal Auditing Department inspect and review the records maintained by IU in regard to the accounts established for Agency, consistent with the auditing procedures utilized against all other IU accounts.
19. TAX EXEMPTION:  Agency shall provide a copy of its federal tax exemption letter to IU at the time that it submits this agreement for approval.  Agency will notify IU immediately if the tax exempt status of the Agency is revoked. Revocation of tax exempt status will be cause for termination of the Agency agreement.
20. TAX REPORTING:  Agency shall be responsible for the tax reporting and paying of any federal or state income, sales, excise or employment-based tax.
Liability, Insurance and Risk Management

21. INDEMNIFICATION:  Agency shall hold harmless, defend, and indemnify IU and its trustees, officers, employees, and agents, against all claims, actions, liability, damage, loss and expense (including reasonable attorney fees) by reason of injury or death to any person or persons or damage to property arising or alleged to have arisen from the acts or omissions of Agency, its officers, employees, agents, and sub-contractors during the term of this contract. 
22. GENERAL LIABLITY INSURANCE:  Agency shall carry general liability insurance in  an amount as approved by IU Office of Insurance, Loss Control & Claims, and shall provide a certificate of insurance at the time the contract is signed (such certificate shall be attached to this agreement).  Such certificate shall be renewed and provided to IU on an annual basis at the time that the annual agency budget is submitted, and not later than May 1 of each year. When IU provides personnel to provide contract services required by the Agency, at any time such personnel are carrying out duties related to the Agency they will be deemed to be an employee of the Agency for liability insurance purposes.  Anyone traveling on Agency business will not use IU vehicles or IU Motor Pool rental vehicles. Agency’s liability insurance will be considered primary and any IU insurance will be non-contributing.  IU shall be named an additional insured on the policy (policies). IU is not responsible for Agency property and a waiver of subrogation endorsement for damage to agency property shall be included on the policy (policies). 
Term, Renewal, and Termination

23. TERM AND RENEWAL:  The term of this External Agency Agreement shall be for an initial period of three (3) years commencing on the date of execution.  The agreement shall be formally reviewed for compliance prior to any extension.  Requests for extension should be submitted, following the same process as for the initial review, 90 days prior to the end date of the agreement.  A three (3) year extension after the original term shall be by mutual written agreement. This agreement shall be reviewed in accordance with the standards established in IU Financial Institutional Policies on External Agency Agreements.

24. NOTICE OF TERMINATION – CAMPUS:  This agreement may be terminated in whole or in part by either party providing the other party a ninety (90) day prior written notice of its intent to terminate. Notice shall be provided by IU to  Fiscal Officer, who will promptly inform the External Agency Representative. Notice shall be provided by Agency to the Office of the Treasurer, Financial Management Services and, as appropriate, the Campus Vice Chancellor, Campus Vice Provost, or Campus Vice President. 
25. NOTICE OF TERMINATION – HUMAN RESOURCE SERVICES:  Agency will simultaneously notify the University Human Resource Services (UHRS) of the prospective termination.  UHRS will review the status of employees providing services for Agency and will determine what advance notification and similar obligations exist under IU policies and union agreements. Prior to termination becoming effective, UHRS must confirm that issues that may exist with respect to employee leave, FMLA status, military duty, and employee benefits continuation, have been resolved. 
26. TERMINATION PROCESS:  Requests for termination must comply with External Agency Account Termination Procedures attached to Policy VI-90, External Agency Agreements.

27. FULL REIMBURSEMENT:  Prior to termination becoming effective, Agency shall reimburse IU for all expenditures incurred and accrued to that point, and an amount required to settle any non-cancelable obligations incurred by IU in conjunction with the contract for services provided by IU to the Agency.

28. MISUSE OF RESOURCES:  Misuse of IU resources, including but not limited to financial resources, information technology, and intellectual property, may result in immediate termination of this Agreement in addition to other appropriate responsive action by the University, including legal action and referral to appropriate law enforcement authorities.    
Additional Governing Provisions

29. VENUE AND GOVERNING LAW:  Any action or legal proceeding concerning this Agreement shall be venued in a court of competent jurisdiction in Monroe or Marion County, Indiana, and shall be governed by the laws of the State of Indiana. 

30. SEVERABILITY:  If any provision of this Agreement shall be held void or unenforceable for any reason, all other provisions shall nevertheless continue in full force and effect.
31. MODIFICATIONS:  This Agreement constitutes the entire understanding between the parties and shall not be modified, altered, changed or amended in any respect, unless in writing and signed by both parties. 
32. SECURITY:   Agency acknowledges and agrees that the provision of security services is not intended to be, and shall not be construed to be, a guarantee of the safety or security of the premises and/or its occupants. 
33. CONFIDENTIALITY:   Agency acknowledges and agrees that IU is a state agency subject to the provisions of the Indiana Access to Public Records Act (“APRA”), I.C. 5-14-et seq., and that disclosure of some or all of the records related to this Agreement, or of the Agreement itself, may be compelled pursuant to that law.  In the event that IU receives a request related to this Agreement pursuant to the APRA, or any other law, IU shall promptly notify and consult with the External Agency Representative regarding whether there are legitimate grounds to narrow or contest such disclosure, and only disclose that information that IU, in the opinion of IU's legal counsel, is legally obligated to disclose.  In the event that University is made party to any proceeding or litigation arising out of the assertion of an exemption to APRA on trade secrets or other grounds at the request of Agency, Agency shall indemnify University for all costs, attorney fees, awards, fines, damages or other monetary amount of any kind associated with such proceeding or litigation, and shall cooperate with University in defending any such proceeding or litigation. 
34. FORCE MAJEURE:  Neither party shall be in considered in breach of this agreement for failure to perform if such failure is caused by national or local calamity, acts of terrorism, the act or regulation of any public authority, labor difficulty or strike, war, epidemic, fire, storm, inclement weather or other act of God, or any other cause beyond the reasonable control of the non-performing party that renders that party’s performance impossible.  
35. TORT CLAIMS LIMITING LANGUAGE:  Notwithstanding any other provision of this Agreement, IU's obligations to indemnify or hold harmless the Agency under this Agreement shall be limited in substance by statutes and constitutional provisions designed to protect the exposure and liability of IU as an instrumentality of the State of Indiana (e.g., actions and conditions as to which IU is immunized by principles of sovereign immunity including the Indiana Tort Claims Act; dollar limits stated in such Act; exemption from punitive damages; and the continued ability to defeat a claim by reason of contributory negligence or fault of claimant), so that its liability to indemnify, defend and hold harmless shall not exceed what might have been its liability to a claimant if sued directly by the claimant and all appropriate defenses had been raised by IU.

This agreement is entered into by IU and Agency to be effective this _____    __day of          _________       , 20___ as evidenced by the signature of the following representatives of the parties:

As Representatives of the External Agency:
By: ___________________________
Date__________________________

       Fiscal Officer for the Agency
By: ___________________________
Date__________________________

       IU Representative

By: ___________________________
Date__________________________

       External Agency Representative

As Representatives of The Trustees of Indiana University:
By: ___________________________
Date: _________________________

       Dean/Director of Requesting Responsibility Center
By: ___________________________
Date: _________________________

       Campus Vice Chancellor, Vice Provost, or Vice President
By: ___________________________
Date: _________________________

       Treasurer of the University
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